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IN THE COURT OF SUB DIVISIONAL JUDICIAL 
MAGISTRATE(M),BILASIPARA

PRESENT: Sri Bidyut Medhi,AJS

GR- 57/08
u/s  448/323/325/34  IPC

 State of Assam...........Prosecution.
                                          -vs-

     Siddique Ali & 5 others........Accused

Ld. Advocates:

For the prosecution,Md. Rasidul Islam Ld. APP.

For the accused: Shanti Uddin Sk, C. Kr. Nath,  Ld. Advocates.

Date of Evidence: 19.01.12, 07.06.12, 09.10.12, 07.03.13, 13.08.14, 

15.10.14, 19.02.15, 30.05.15, 19.08.15, 30.08.16, 11.09.17

Date of Argument: 08.02.18

Date of Judgment:  17 .02.18

      JUDGMENT

Brief fact of the case

1. The informant Izzaton Bibi has filed has filed an FIR stating

that on 28.12.08 at about 10.30 P.M. the accused persons in

a pre-meditated manner,  being armed with lathi,  dao etc.

illegally  entered  her  house  severely  injured  her  husband

Jobrul  Bojrul  Hoque,  her  daughter  Tanjima Begum,  Jamina

Khatun, and her son-in-law Bojrul Rahman. Subsequently her

husband Bojrul Hoque was admitted in Dhubri Civil Hospital

and the others victims at the Sapatgram Civil  Hospital for

treatment. Hence, this case.
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2. After case was registered and police investigated into the

case  and  filed  charge  sheet  under  section

147/148/149/448/341/323/325 IPC.
3. After filing of the charge sheet the cognizance was taken.

After their appearance charge u/s 448/323/325/34 IPC was

framed which was read over and explained to the accused

person to which they pleaded not guilty and claimed to be

tried. 
4. After examination of the prosecution witnesses, statement of

the accused persons u/s 313 Cr.P.C. has been recorded.

Points for determination

1. Whether  the  accused  persons  in  furtherance  of  their

common  intention  committed  offence  of  committed

offence of house trespass?
2. Whether  the  accused  persons  in  furtherance  of  their  

common  intention  have  committed  offence  of

voluntarily causing hurt?
3. Whether  the  accused  persons  in  furtherance  of  their  

common  intention  have  committed  offence  of

voluntarily causing grievous hurt to Jabbar Ali?

Decision discussion and reasons thereof

5. Prosecution side has examined as many as twelve witnesses

in support of its case. Let me delve into the relevant portion

of the evidence given by each of the witness.
6. PW-1  Jamina  Bibi in  her  evidence  has  stated  that  the

informant is her mother. The accused persons on the date of

occurrence physically assaulted her father Jobrul Hoque, her

husband  Bojrul,  her  sisters  Izzaton  and  Tanjima.  She  has

stated  that  the  accused  Fatema,  Halima  and  Nurjahan

physically assaulted her as well. 
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7. In her cross-examination she has stated that the accused

persons are her father's own brothers and they have long

standing  property  dispute.  She  has  stated  that  on  that

matter the accused persons has also filed a cross-case. She

has  further  stated  that  the  occurrence  took  place  at  her

uncle's  house.  In  her  cross-examination  she  has  further

stated that accused Nur Ali and Badsha had assaulted her

busband. On the other hand accused Halima and Nurjahan

assaulted her mother. 
8. PW.2 Izzaton Bibi in her evidence has stated that on the

date  of  occurrence  she  and  her  daughter  along  with  her

husband had gone to her brother-in-law's house. At that time

Monowara  came  and  gave  a  cut  blow  on  her  daughter

Tanjuma Begum with  a  dao.  Thereafter,  Nurjahan,  Fatima

and Halima also came to physically assault her. At that time

her daughter Jamina Bibi assaulted them. Thereafter, Bojrul

assaulted Abdul Ali and Siddique. Later they came to their

house and physically assaulted her and her elder sister. 
9. In her cross-examination also she has stated that they have

a long standing property dispute. She has further stated that

she was injured on her eyes and hand. The victim Tanjima

was injured on her left hand, bojrul was injured on his back

and leg and the bone of her husband was fractured. She has

further stated that on that matter the accused persons have

also filed a case in which they were acquitted. 
10. PW3 Jobrul Hoque in his evidence has stated that four

years ago at 9/10 A.M. while he was sitting at the courtyard

of his brother Aminul the accused Rajiul came and attacked

him on his hand with a stick. As a result of that bone of his

hand was fractured. The accused Ali Hussain beat him with
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stick on his  shoulder.  Accused Fakruddin and Nur Hussain

gave punch blow on his face.
11. In his cross-examination he has stated that they have a

long standing civil dispute with regard to ancestral property.

He has further stated that after he fell down due to assault

by Rajiul. No sooner his son-in-law Bojrul Hoque came and

grabbed  him  then  Siddique  Ali  and  Akbar  Ali  physically

assaulted him as well.  Thereafter his son-in-law ran to his

house but the accused persons chased him and assaulted

there  also.  He  then  ran  into  his  elder  daughter's  house

where the accused persons chased him down and assaulted.

In his cross-examination he has stated that the occurrence

initially took place at his brother's house and from there they

took it to his courtyard.
12. PW.4 Aminul Hoque in his evidence has stated that 3/4

years  ago  while  his  brother  jobrul  was  sitting  at  his

courtyard  the  accused  persons  came  and  physically

assaulted him. The accused persons also injured Bojrul and

Izaton.  Thereafter,  the  accused  persons  entered  into  the

campus of Monjila Bibi and physically assaulted them. 
13. In  his  cross-examination  he  has  reiterated  that  both

parties have long standing property dispute. He has denied

the suggestions  that  the accused persons did  not  assault

Jobrul, Bojrul, Izaton, Monjila Bibi and him and also that they

did not illegaly trespass into the house of Monjila Bibi.
14. PW.5 Monjila Bibi in her evidence in chief  has stated

that  4  years  ago  when Bojrul  dashed into  her  house the

accused Siddiqe Ali and Badsha also charged him there and

physically assaulted him with bamboo stick.
15. PW.6 Monira Bibi in her evidence has stated that the

informant  is  her  sister-in-law.  She  has  stated  that  on  the

date of occurrence Siddique Ali  assaulted Jobrul Hoque on
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his  hand as  a  result  of  which  one bone of  his  hand was

broken. She has stated that the occurrence took place in her

house.  She  has  further  stated  that  while  Jomila  went  to

rescue  Jobrul,  Siddique  Ali  pushed  her  on  the  ground.

Thereafter,  Fatema  and  Halema  physically  assaulted  her.

She has  also  stated that  they have a  long  standing  land

dispute.
16. PW.7 Tanjima Khatun in her evidence has stated that

the informant is her mother. On the date of occurrence her

father Jobrul Hoque had gone to the house of Aminul. At that

time Monowara Bibi charged her father to assault with a dao.

When she and her mother tried to stop her the cut blow fell

on  her  hand.  She  has  further  stated  that  Bojrul  was

assaulted by Siddique Ali and Badsha at the house of Arjina

Bibi. Accused Ali Hussain and Rajiul assaulted her father and

fractured his hand.
17. PW.11  Bojrul  Hoque in  his  evidence  has  stated  that

informant is his mother-in-law and the accused persons are

her brother-in-law. He has stated that occurrence took place

nine years ago at 1-10.30 P.M. at the residence of his father-

in-law. He has stated that on the matter of cultivating on a

ancestral  land  there  was  a  quarrel  between  the  accused

persons and his father-in-law. On the request of his father he

was  ploughing  on  that  land.  After  he  returned  from  the

paddy field to his in-laws house, all accused persons except

Ali Hussain assaulted him with a bamboo stick, on his head

and leg. They also assaulted his father-in-law. He then fled to

his auntie’s house. He got medically examined.
18. In his  cross-examination he has stated that he had not

been medically examined. He does not remember the date

of occurrence. Near to the place of occurrence residence of
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Aminul, Monjila and Sopiar exist. 10-15 persons thronged in

the area. He does not remember the name of the persons.

He heard that parties have land dispute for a long time. The

land on which he ploughing was almost 300 m. Away. No

occurrence was took place at the ploughing field. 15 days

prior to the occurrence he had come to his in-laws house. He

has stated that the accused persons have also filed a cross-

case.  He don't  know if  any civil  case is  pending between

them.
19. PW.8 Dr. Koshir Ali Ahmed in his evidence has stated

that on 30.12.08 he was working at Dhubri Civil Hospital and

he  had  examined  Jobrul  Hoque  and  found  the  following

injuries. (1)  Fracture lat.  Condyle of  left  hematoma at left

elbow. (2) Fracture shaft of right ulna. He clarified that he

found  the  above  mentioned  fractures  after  X-ray

examination.  He has  also  stated that  the x-ray  plate  and

report  are enclosed along with the report.  He has further

stated  that  the  above  mentioned  injuries  are  serious  in

nature. He has exhibited the injury report as Exhibit-1 and

Exhibit-1(1) is his signature thereon. He has exhibited the

x-ray report as Exhibit-2 and Exhibit-2(1) is the signature

of Dr.D. Sharma which he knew. In his cross-examination he

has stated that fracture sustained by the victim cannot be

caused by falling on hard surface. He has further stated that

he has prepared the report on the basis of clinical as well as

radiological examination.
20. PW.10 Dr. Kishore Kr. Nath in his evidence has stated

that on the date of occurrence he was posted at Sapatgram

SHC. On that day he examined Izaton Bibi, Tanjima Khatun,

Jamina  Bibi,  Bojrul  Hoque  and  Aminul  Hoque.  After

examination he had found swelling on left cheek of Izaton
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Bibi, one cut injury on her left hand measuring 1 inch x half

inch.  He  has  also  found  one  cut  injury  in  left  elbow

(measuring 1 inch x half inch x half inch) and right elbow

joint  (measuring  half  inch  x  half  inch  x  half  inch).  After

examination  of  Tanjima  he  found  abrasion  on  left  hand

measuring three inch x 1/4 inch. As regard Jamina Bibi he

has stated that he found abrasion on the neck measuring

1/2 inch x 1/2 inch. 
21. As regard the injury of Bojrul Hoque he found swelling of

right  scapular  region  and found abrasion  on  right  lumber

region  measiring  1/2  inch  x  1/2  inch.  As  regard  injury  of

Aminul Hoque there was a swelling of right thigh. As per his

opinion the injury was simple in nature. He has exhibited the

injury report as Exhibit-5 & 6 and Exhibit-5(1) & 6(1) are

his signature on it.  
22. PW9,  The  investigating  officer in  his  evidence  has

stated  that  he  had  investigarted  into  the  case.  Durinng

investigation he had come to know that the victims have

taken treatment at Sapatgaram and Dhubri civil  Hospitals.

He has further stated that he had collected medical report.

On the basis of his preliminary enquiry the OC filed charge-

sheet in the case. The IO has exhibited Exhibit 3 as the FIR

and Exhibit 3(1) the signature of the OC concerned which

he knows. He has also exhibited  Exhibit 4 as  the charge-

sheet and Exhibit 4(1) as the signature of the OC which he

knows.
23. In the light of evidence given by the prosecution side I

have heard the argument made by the  ld APP Rashidul

Islam and ld defence counsel Md. Shanti Uddin Sk. The ld

APP in his argument has submitted that the evidence led by

the prosecution coupled with the medical evidence proves
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the case beyond reasonable doubt that the accused persons

had caused grievous injuries on Jobrul Hoque and voluntarily

cased hurt on other victims. Therefore, the ld APP prayed for

inflicting stringent punishment. 
24. The ld defence counsel on the other hand had submitted

that there are lots of contradiction with regard to evidence

given  by  the  prosecution  witnesses.  The  ld  counsel

submitted that even though the witnesses have stated that

the  accused  persons  have  assaulted  the  victims,  their

evidence  is  not  concurrently  clear  as  to  who  assaulted

whom.  Under  such  circumstance  it  is  impossible  for  the

court to determine the guilt of the accused persons. The ld

counsel  has  further  submitted  that  all  the  witnesses  had

admitted that they have a long standing property dispute

with  the  accused  persons.  Under  such  circumstance  it  is

quite probable that there was some minor verbal altercation

which  the  informant  stretched  far  too  long  to  make

exaggerated  allegation  against  the  accused  persons  of

causing grievous  hurt  on  them.  The ld  counsel  thereafter

prayed for acquittal all the accused persons.

Now  from  the  evidence  given  by  the  prosecution  side

becomes following pictures.

(a)That initially the victim Jobrul Hoque was sitting at the

house of his brother Aminul Hoque.
(b)All  the  witnesses  have  concurrently  stated  that  the

accused persons came and assaulted Jobrul Hoque and

Bojrul Hoque. He later fled to his unty's house where

again the accused persons assaulted him. As regard

the allegation  of  assault  against  Jamina  and Monjila

Bibi  they  have  stated  that  the  accused  persons
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Fatema,  Halema  and  Nurjahan  assaulted  them.

However, it is seen that Fatema, Halema and Nurjahan

have not been arrayed as accused in this case.
25. On perusal of the medical witnesses it is seen that there is

no serious injury found on them. Therefore, I found that the

allegation made against Fatema, Halema and Nurjahan who

are also not worth considering this case as they are trifle in

nature.
26. Therefore, I would like to zero down the evidence against

the accused persons only with regard alleged injury caused

on Jobrul Hoque, Bojrul Hoque and Aminul Hoque.
27. On perusal of the evidence of PW.1 Jamina Bibi has stated

that all the accused persons had assaulted her father Jobrul

Hoque but she failed to specifically states as to who in what

manner assaulted whom.
28. PW3  Jobrul  Hoque the  victim  himself  stated  that

accused Rajiul Hoque came and hit him with a lathi and as a

result of which one of his hand was fractured. PW4 Aminul

Hoque in his evidence has stated that the accused persons

had physically assaulted Jobrul Hoque at his courtyard. Later

Jobrul  Hoque  was  referred  to  Dhubri  Civil  Hospital  for

treatment.  PW.5 Monjila Bibi in her evidence has stated

that she has heard that the accused persons had assaulted

Jobrul Hoque and broke his hand.
29. On this point, I fully agree to the submission made by ld

defence counsel  that all  the witnesses have not distinctly

and specifically stated the guilt of the accused persons. The

witnesses  have  just  made  a  general  statement  that  the

accused person has assaulted Jobrul  Hoque while  he was

sitting  at  the  house  of  Aminul  Hoque.  However,  the

witnesses are all clear on the point that Jobrul's hand was

fractured and he was referred to Dhubri Civil Hospital. This
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point has been proved by medical examination as exhibited

vide Exhibit-1 & 2.
30. Now as  regards  the  inability  to  distinctly  each  out  the

assault made by each of the accused person, it is stated that

it was quite obvious for not being able to do so under the

given  circumstance  of  the  case.  When  all  the  accused

persons comes in a spate to attack them it is impossible for

the witnesses to  remain unfazed and clearly  witness,  like

making a visual replay, and then distinctly remember who

beat  whom.  More  so,  when  they  were  also  attacked  as

alleged. Under such a situation quite naturally they said that

the accused persons had attacked Jobrul Hoque.
31. Hence to find out as to who all attacked Jobrul Hoque to

cause  fractured  in  his  hand  we  have  to  then  revisit  the

evidence given by Jobrul Hoque, PW.3 himself.
32. Jobrul Hoque as PW.3 in his evidence has stated that while

he  was  sitting  at  the  courtyard  of  Arminul  Hoque  the

accused Rajiul came and assaulted on his hand by a lathi as

a result  it  fractured  his  hand.  Given the  fact  that  all  the

other witnesses coupled with corroborative medical witness

have proved that the He was beaten and fractured his hand,

the statement of PW3, Jabrul haque is sufficient enough to

find who caused his hand fractured. Thus the guilt  of  the

accused, Rajiul of causing fracture in his hand coupled with

medical  evidence  vide  Exhibit-1  &  2  has  been  proved

beyond reasonable doubt. 
33. Now medical  evidence found fracture  at  left  elbow and

shaft of right unla only. In absence of additional injury being

mentioned in the medical report his statement implicating

other accused persons can't be held to have been proved

beyond reasonable doubt.
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34. Now coming to the injury sustained by other Bojrul and

Aminul Hoque. The medical report as exhibited by Medical

Officer  PW.10  vide  exhibited  Exhibit.6 suggests  that  the

injury was simple in nature. Bojrul Hoque, as PW.11 in his

evidence  has  stated  that  all  accused  persons  except  Ali

Hussain had assaulted him on his leg and then he fled to his

aunti's house. His evidence has been corroborated by PW.5,

Monjila Bibi and other Pws.
35. Aminul  Hoque  as  PW.4  had  stated  that  the  accused

persons on that day assaulted him. His evidence has been

corroborated  by  medical  evidence  and  other  witnesses

evidence.  Their  injury has been proved by medical  report

vide Exhibit 6.
36. Hence,  the  allegation  of  assault  on  Borjrul  Hoque  and

Aminul Hoque is proved beyond reasonable doubt.
37. Now as regards offence of committing house trespass, it is

found there that there is no concrete evidence in that they

have  done  so.  However,  it  has  been  proved  beyond

reasonable doubt that the accused persons had entered into

the  property  in  possession  of  Aminul  Islam  and  their

intention was quite clear that they entered into his premise

with  the  intention  of  committing  the  aforementioned

offence.
38. Now since,  offence of  criminal  trespass as enshrined in

section  447 IPC is  am minor  offence of  offence of  house

trespass  as  enshrined  in  section  448  IPC  I  am  of  the

considered  opinion  that  the  accused  persons  can  be

convicted  of  having  committed  the  offence  under  section

447 IPC without altering the charge against them. 
39. Moreover, it is seen that all the accused persons all of a

sudden seeing Jabrul Haque sitting in the house of Aminul

Haque entered his  house started attacking the victims as
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discussed above. The manner of attack and assault clearly

proves  that  they  had  premeditated  and  prior  meeting  of

mind before  launching the attack.  Hence it  can safely  be

said  that  they had acted in  furtherance of  their  common

intention as depicted under section 34 of IPC.
40. Now from the evidence and discussions made above the

following conclusions can be drawn in a nutshell as to the

guilt of the accused persons 
(a)That accused Rajiul had caused grievous injury on PW.3

Jobrul  Hoque  as  a  result  of  which  his  hand  was

fractured. Further, the other accused persons are also

found  involved  in  the  act  in  view  of  section  34  IPC.

Hence offence under section 447/325/34 IPC has been

proved against him beyond reasonable doubt.
(b)Similarly, all the accused persons were complicit in the

act and they are directly found involved in assaulting

Aminul  and  Rajiul  Hoque,  casusing  simple  injury  to

them. Hence offence under section 447/325/323/34 IPC

has  been  proved  against  all  the  accused  persons

beyond reasonable doubt.
(c) However,  it  is  seen  that  Rajiul  Haque  has  alone

assaulted Jabrul Haque and caused injury on his hand.

Now as regards the individual  liability of  the accused

persons it is stated that the liability of others cannot be

equated with the liability of Rajiul Haque who caused

fracture  on  the  hand  of  Jabrul  Haque.  In  this  case  I

would like to take a queue of  Section 35 IPC which

reads as follows.
“Whenever  an  act,  which  is  criminal  only  by

reason  of  its  being  done  with  a  criminal

knowledge  or  intention,  is  done  by  several

persons, each of such persons who joins in the
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act with such knowledge or intention is liable for

the act in the same manner as if  the act was

done by him with that knowledge or intention”

Provision  of  this  act  makes  it  clear  that  if  several

persons joins in a act each having different knowledge or

intention with others, each is liable according to his own

criminal intention or knowledge and he is not liable to

any further. In the instant case it has been proved that

the  accused  Rajiul  Haqque  resulted  in  fracture  of  the

hand of the Jabrul Haque. There is no prove that others

did similar attack on him or any other persons.  Under

such circumstance I  am of the considered opinion that

the  accused  person  Rajiul  Haque  had the  intention  to

cause grievous injury while the others had the intention

to cause hurt and cause panic on the victims.  

CONSIDERATIONS UNDER PROBATION OF OFFENDERS ACT

41.From the discussions and decisions made above it  is seen that

has  been  found  guilty  for  commission  of  offence  under

section 323/325/34 IPC and the remaining accused
42.It  has  been  proved  that  the  accused  person  has  committed

serious offence by attacking their own family members. Moreover

the injury on Jabrul  Haque was grievous in nature.  Any lenient

view  against  such  an  offender  would  not  only  frustrate  the

effected persons but also send a wrong message to the society. It

would  be a  morale  booster  for  the  accused persons  to  further

harass the victims in future to get indulged into such activities if

set at large considering him under probation of offenders act.
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43.Therefore, I  am of the conscious view that the accused person

does not deserve to be considered under this act.

SENTENCE HEARING
44.I have heard accused persons on the question of sentencing. The

accused persons have submitted that they are poor persons and

the informants had been harassing them with respect to share of

ancestral  property.  They  have  also  pleaded  that  he  would  not

repeat any such thing in the future. The learned counsel for the

accused persons has submitted that admittedly both sides have

property dispute. Meaning thereby the accused persons had been

subjected to constant provocation and therefore lenient approach

may be taken while inflicting punishment.

ORDER
45.All  the accused person has been found guilty of offence under

section 323/325/34 IPC.
46.Accordingly all the accused person are convicted for committing

the offence under section 323/325/34 IPC. 
47.However, in view of the discussions made above with regard to

individual  criminal  liability,  the accused person Jabrul  Haque is

convicted with 2(two) years of simple imprisonment and all  the

accused persons Jabrul Haque, Ali Hussain, Akbar Ali, Sader Ali,

Siddique Ali and Fakaruddin are sentenced with fine of Rs 2,500/-

each which amounts to 15,000/-(fifteen thousand) in total and the

same would be paid as compensation to victim Jabrul Haque. In

default of the payment of the aforesaid fine amount each of the

accused  person  shall  undergo  simple  imprisonment  of  4(four

months).  
48.Given under my hand and seal of the Court on this 17th February,

2018.
49.Give a free copy of the judgement to the accused persons.

Type by me

Bidyut Medhi

SDJM(M), Bilasipoara
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Appendix

Prosecution witnesses:

1. PW1: Jamina Bibi.
2. PW2: Izzaton Bibi.
3. PW3: Jabrul Haque.
4. PW4: Aminul Haque.
5. PW5: Monjila Bibi
6. PW6: Manila Bibi
7. PW7: Tanzima Bibi
8. PW8: Dr. Koser Ali, MO
9. PW9: The investigating officer. 
10. PW10: Dr. Kishore Ch. Nath, MO
11. PW11: Bajrul Haque.
12. PW12:Safijuddin Ahmed

Exhibits of the prosecution:

1. Exhibit 1, 5 & 6: Medical report
2. Exhibit 2: X-Ray Report
3. Exhibit 3: The FIR.
4. Exhibit 4: Charge- Sheet.

DEfence witnesses: NIL

Defence Exhibits: NIL

Bidyut Medhi

(SDJM-M, Bilasipara) 
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